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B INTRODUCTION

Over the last 30 years there has been a growing recognition of the importance
of state courts. Very few cases make it to the U.S. Supreme Court, but thousands
of cases reach their final resolution in state supreme courts. Among these
courts, the Washington State Supreme Court has been singled out as one of the
most influential in the country.

Every year, the Washington State Supreme Court issues decisions in between
100 to 150 cases, often resolving disputes over important public policy issues.

Careful analysis of the court’s work is especially relevant in a state where judges
are elected. Voters usually face great difficulty deciphering a judicial candidate’s
record, qualifications and legal philosophy.

In order to equip citizens with better information about the men and women
at the Temple of Justice, the Freedom Foundation is publishing an annual
summary of the most significant cases decided by the court—especially cases
that address individual liberties and accountability in government. Additionally,
this publication includes data about the court’s 2010 docket, details about each

justice’s work and tools to gauge each justice’s influence on the bench.

Readers who desire more in-depth information should visit the Foundation’s
Supreme Court of Washington Blog at wasupremecourtblog.com.
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NOTEWORTHY
CASES

Bl CRIMINAL LAW
State v. Fry, 168 Wn.2d 1, 228 P.3d 1 [2010)

The Supreme Court held that a medical marijuana authorization was not
enough to negate probable cause for a search warrant, but could serve as a

defense to marijuana possession.

The police were informed of a marijuana-growing operation at the residence
of Jason and Tina Fry. Fry presented officers with a medical authorization for
marijuana that stated medical conditions of severe anxiety, rage and depression.
Nevertheless, the police obtained a search warrant and seized marijuana. Fry
argued to suppress the marijuana seized during the search, arguing that his
medical authorization negated any probable cause and a search warrant should

not have been issued.

The court ruled that probable cause exists when the facts support a reasonable
conclusion of criminal activity. The presentation of a medical marijuana
authorization would allow the defendant an affirmative defense to possession

of marijuana but did not negate other evidence of criminal activity.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR



State v. Rhone, 168 Wn.2d 645, 229 P.3d 752 [2010)

The Supreme Court upheld an African-American defendant’s conviction and
ruled that the prosecutor’s removal of the only African-American jury member
in the trial did not automatically result in a case of discrimination.

Theodore Rhone was charged with robbery, possession of a controlled
substance, unlawful possession of a firearm and bailjumping. During jury
selection, the prosecuting attorney dismissed the only remaining African-
American juror. Mr. Rhone was convicted and he appealed. The court noted
that under established case law, while a defendant has no right to a jury
composed in whole or in part of persons of his own race, the equal protection
clause requires that a jury be composed of members who were selected by
nondiscriminatory criteria. The court declined to recognize a bright line rule
that a prima facie case of discriminatory purpose can be based on the mere
dismissal of the only potential juror of the defendant’s race.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS  OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

State v. Jones, 168 Wn.2d 713, 230 P.3d 576 (2010)

The Supreme Court ruled that the Sixth Amendment rights of a man charged
with rape had been violated by the trial court’s refusal to introduce evidence
about his victim’s behavior.

Christopher Jones was convicted of second degree rape. At trial, Jones
requested to present evidence that the act was consensual during an “alcohol-
and cocaine-fueled sex party” involving several other persons. The trial court
ruled that the evidence was an attack on the alleged victim’s credibility and was
prohibited by Washington’s rape shield statute.

The Supreme Court held that the trial court violated Jones’ Sixth Amendment
right to present his defense. The court further held that the rape shield statute
applied only to past, not contemporary, acts and so did not apply in this case.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS ~ FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

State v. Afana, 169 Wn.2d 169, 233 P.3d 879 (2010}

The Supreme Court ruled that police could not conduct a warrantless search of
a vehicle just because a passenger had an outstanding warrant.

Mark Afana was sitting in his legally-parked car with Jennifer Bergeron, watching a
DVD on a portable player. A police officer approached them, asked what they were
doing, and requested ID. The officer discovered a warrant against Bergeron and
arrested her. In a search incident to the arrest the officer found drugs in the car.

The Court held that as Ms. Bergeron had been arrested for the crime of trespass,
the vehicle could not have contained evidence of her crime and the passenger
posed no safety risk since she was in custody. The Supreme Court held the
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FREEDOM

warrantless search of the car was unconstitutional under Article |, Section 7 of
the Washington Constitution.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

Brown v. Vail, 169 Wn.2d 318, 237 P.3d 263 (2010])

The Supreme Court declined to invalidate the State’s lethal injection protocol.

Three death row inmates brought suit alleging the Department of Corrections
three-drug lethal injection protocol was unconstitutional by causing extreme
pain for the condemned. Before the court heard oral argument, DOC abandoned
its three-drug method, instead adopting a one-drug protocol. This action by the
DOC rendered the constitutional argument moot. The court ruled that DOC had
proper legislative authority to set lethal injection protocol, and concluded that

the constitutional challenge to the State’s lethal injection policy was moot.

MAIJORITY DISSENT

MADSEN  C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

State v. Tibbles, 169 Wn.2d. 364, 236 P.3d 885 (2010]

The Supreme Court ruled that police officers cannot conduct a warrantless

search of a vehicle simply based on the smell of marijuana.

Micah Tibbles was pulled over in a traffic stop. During the stop the trooper
detected the strong odor of marijuana. The trooper did not arrest Tibbles or
seek a warrant, but did conduct a warrantless search of the car, discovering
marijuana and drug paraphernalia. Tibbles was convicted for possessing these
items. The “exigent circumstances” exception to the warrant requirement
allows law enforcement officers to conduct warrantless searches if obtaining
a warrant is not practical because the delay would compromise officer safety,
facilitate escape, or allow destruction of evidence.

The court held that the exigent circumstances exception did not apply and that
the search of Tibbles’ vehicle was unconstitutional under Article I, Section 7 of
the Washington Constitution.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

State v. Patel, 170 Wn.2d 476, 242 P.3d 856 (2010}

The Supreme Court upheld a conviction for attempted rape of a child where the
victim was an undercover police officer, and ruled that state is not required to
prove the existence of a child in such a case.



Mitel Patel chatted online with what he thought was a 13-year-old girl, who
was actually a police detective. When Patel arrived at an apartment intending
to have sex with the girl he was arrested. Patel was convicted of second degree
attempted rape of a child. Patel argued that the state did not offer proof that
the intended victim was underage, and thus did not prove an essential element
of the attempted crime.

The court wrote that “a defendant may be convicted of attempted rape of a
child where the alleged victim is a fictitious underage character created by the
police.” The court reasoned that attempt crimes do not depend on the ultimate
harm that would have resulted from commission of the crime.

MAIJORITY DISSENT

MADSEN  C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

State v. Hirschfelder, 170 Wn.2d 536, 242 P.3d 876 (2010]

The Supreme Court upheld the conviction of a teacher found guilty of sexual
intercourse with a student.

Matthew Hirschfelder, a 33-year-old high school choir teacher, had sexual

intercourse in his office with an 18-year-old student in 2006. Hirschfelder

was charged with sexual misconduct with a minor in the first degree under
former RCW 9A.44.093(1)(b). Hirschfelder moved to dismiss the charge, arguing
the law was meant to criminalize sexual intercourse with “minors” and that he
had committed no crime by having intercourse with an 18-year-old. The court

disagreed and held that the law was not vague, did not violate equal protection,
and that the language of the statute plainly defined a “minor” as a registered

student 16 years and older.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

State v. Marohl, 170 Wn.2d 691, 246 P.3d 177 (2010]

The Supreme Court threw out a conviction for assault, ruling that the defendant did
not use an instrument “likely to produce harm” as required for third degree assault.

During a night out at the Little Creek Casino, Joseph Rex Peterson bumped into
a chair, upsetting other bar patrons. While apologizing, Peterson placed his
arm around another man’s shoulder and would not remove it. James Michael
Marohl, a mixed martial arts fighter, pulled the two men apart and then
placed Peterson in a choke hold. According to some reports, Marohl slammed
Peterson to the ground. Peterson lost consciousness and suffered injuries to
his face. Marohl was convicted of third degree assault. The court overturned
the conviction, ruling that the floor could not be considered an “instrument or
thing likely to produce bodily harm” under RCW 9A.36.031(2).

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR
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FREEDOM

B PUBLIC EMPLOYEES
& STATE BUDGET

SEIU 775NW v. Gregoire, 168 Wn.2d 593, 229 P.3d 774 (2010]

The Supreme Court refused to order the governor to insert funding for
arbitration awards won by unions in the state’s budget.

A union representing health care providers won an arbitration award against
the state for $87 million in wage increases and benefits. Gov. Chris Gregoire
declined to request funding for the increases in her 2008 budget proposal,
effectively guaranteeing that the arbitration awards would not be funded. The
union sought a sought a writ of mandamus ordering the governor to resubmit
a budget to the legislature that included the arbitrated award.

The Supreme Court ruled that a writ of mandamus was an inappropriate remedy,
and found that the question was moot as the legislature had adjourned.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

School Districts’ Alliance for Adequate Funding of Special
Educ. v. State, 170 Wn.2d 599, 244 P.3d 1 (2010]

The Supreme Court held that the State does not violate the Washington
Constitution in its funding of special education students.

The School District Alliance for Adequate Funding of Special Education
challenged the constitutionality of Washington’s special education funding
system as inadequate to completely provide for the education of special needs
students, forcing some districts to rely on levies for special education funding.

The court rejected the challenge, questioning the Alliance’s financial accounting
offered to prove inadequate funding. The court held that special needs students
are not inadequately funded, and that the challengers in school funding cases
must prove their case beyond a reasonable doubt.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS  OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

BN FIRST AMENDMENT

Bradburn v. North Cent. Regional Library Dist.,
168 Wn.2d 789, 231 P.3d 166 (2010}

The Supreme Court ruled that a library’s internet filtering policy did not violate
the Washington Constitution’s free speech protections.

The North Central Regional Library District maintains internet filters on its
computers to block websites and images considered “harmful to children,”
including sites about drug and alcohol addiction, an art gallery website,
health information websites, the “personals” section of Craigslist.org, the
MySpace pages of presidential candidates, and the Seattle Women’s Jazz



Orchestra website. Several patrons and the Second Amendment Foundation
sued the library.

The court concluded that a library can filter internet access for all patrons,
including adults, without violating Article I, Section 5 of the Washington
Constitution. The court said the filter in place did not ban speech and was not
overbroad.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

B "N MEDICAL MALPRACTICE

Waples v. Yi, 169 Wn.2d 152, 234 P.3d 187 (2010]

The Supreme Court invalidated the requirement that plaintiffs give a 90-day
notice before suing health care providers for malpractice.

The Pierce County Superior Court dismissed two malpractice claims, ruling the
patients failed to comply with the notice requirement in RCW 7.70.100(1), which
required a plaintiff to provide health care providers with a 90-days notice of
the intention to file a medical malpractice suit. The Supreme Court invalidated
the notice requirement as an unconstitutional violation of the separation of
powers, as courts are to govern the initiation of lawsuits.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

BN 20 I OPEN GOVERNMENT

Yousoufian v. Office of Ron Sims,
168 Wn.2d 444, 229 P.3d 735 (2010)

The Supreme Court increased the penalties imposed on King County for a
violation of the Public Records Act.

King County was found to have violated the Public Records Act by withholding
records from local citizen Armen Yousoufian. After years of litigation, the trial
court had set the penalty at $15 a day for records withheld.

In evaluating how to set a penalty against an agency that violates the law, the
Supreme Court adopted a multi-factor framework of aggravating and mitigating
factors to guide trial judges in setting penalties. The court also increased
Yousoufian’s penalty award to $45 a day.

MAIJORITY DISSENT

MADSEN  C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY DID NOT DID NOT
AUTHOR PARTICIPATE PARTICIPATE
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FREEDOM

O’Neill v. City of Shoreline, 170 Wn.2d 138, 240 P.3d 1149 (2010]

In a case of first impression, the Supreme Court ruled that metadata attached
to public records is subject to disclosure under the Public Records Act.

Metadata is loosely defined as “the data about the data.” It is the information
embedded in computer files or emails. Beth O’Neill had requested an email
and its associated metadata from a public official, but the email was apparently
deleted. O’Neill sued, alleging a violation of the Public Records Act.

The court noted that the broad definitions in the law are intended to give the
public control over their government. The court ruled that metadata attached
to public records must be disclosed, though metadata must be explicitly
requested in order to trigger an agency’s obligation to provide it.

MAIJORITY DISSENT
{

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

B "0 PARENTAL RIGHTS

In re Parentage of M.F., 168 Wn.2d 528, 228 P.3d 1270 (2010}

The Supreme Court ruled that a stepfather could not be declared a de facto

parent without infringing upon the rights of a child’s biological parents.

Patricia Reimen and Edward Frazier were married, and later divorced after the
birth of their daughter, M.F. Reimen remarried John Corbin and had two more
children. Several years later Reimen and Corbin divorced. Corbin petitioned for
visitation with M.F. and sought to be declared de facto parent of M.F.

The court ruled that the M.F. had two fit parents, her mother and father, and
that the de facto parentage doctrine did not apply in this case

MAIJORITY DISSENT

MADSEN  C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS ~ FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

B 0 GUN RIGHTS

State v. Sieyes, 168 Wn.2d 276, 225 P.3d 995 (2010]

The Supreme Court ruled that the Second Amendment of the U.S. Constitution
applies to the individual states, and that a statute prohibiting firearm possession
by minors was not unconstitutional.

17-year-old Christopher Sieyes was charged and convicted for unlawfully
possessing a loaded .380 semiautomatic handgun—a violation of RCW
9.41.040(2)(a)(iii), which generally prohibits children under age 18 from
possessing firearms.

The Washington Supreme Court held that the Second Amendment applies to
the states (a holding later reached by the U.S. Supreme Court in a separate



case) and also noted that the Washington Constitution explicitly guarantees
the right to bear arms. However, the Supreme Court held that Sieyes failed to
demonstrate that the statute was an unconstitutional violation of his right to
possess a gun.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

B 0 IMMIGRATION

Salas v. Hi-Tech Erectors, 168 Wn.2d 664, 230 P.3d 583 (2010]

The Supreme Court ruled that evidence of the undocumented status of an
injured worker was highly prejudicial and should not have been presented to
the jury.

Alex Salas, an immigrant from Mexico whose visa had expired, fell off a
scaffolding ladder and sued the company that set up the ladder. At trial, the
court allowed evidence of his immigration status, in part to determine the
value of Salas’ future earnings potential. The jury did not find Hi-Tech Erectors
liable for Salas’ injury.

The Supreme Court noted that Salas’ immigration status was relevant
information for determining the value of his future lost wages. Nevertheless,
the court held that the value of this evidence was substantially outweighed by

the danger of unfairly prejudicing the jury against him.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

Kustura v. Department of Labor and Industries,
169 Wn.2d 81, 233 P.3d 853 (2010}

The Supreme Court held the Department of Labor and Industries need not pay

for an interpreter in proceedings not initiated by the Department.

Several persons with “limited English proficiency” appealed determinations by
Labor and Industries, and demanded that the Department provide them with
interpreters for all interactions with the Department. RCW 2.43.040 grants
persons with limited English proficiency the right to translation services paid

for by taxpayers where the government has instituted a legal proceeding.

The courtruled determined that the Department did not initiate the proceedings
and had no obligation to provide interpretive services.

MAIJORITY DISSENT

MADSEN  C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY DID NOT
AUTHOR PARTICIPATE
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B "N PROPERTY RIGHTS

South Tuacoma Way, LLC v. State, 1
69 Wn.2d 118, 233 P.3d 871 (2010]

The Supreme Court ruled that the failure to provide notification of a land sale
did not render the sale void.

The Department of Transportation owned an alley that was abutted by property
owned by several different owners. DOT determined the alley was surplus
property and sold it to Sustainable Urban Development #1, LLC (Sustainable).
DOT mistakenly believed that Sustainable was the only abutting property owner,
and no notice of the sale was given to the other abutting property owners, as is
required with multiple abutters.

After this sale was complete, South Tacoma Way, LLC (South Tacoma) entered
negotiations to purchase one of the abutting properties, and also expressed
interest in the alley, only to find out DOT had sold it to Sustainable. South
Tacoma purchased the abutting property and then filed suit which objected to
the Sustainable purchase.

The Supreme Court upheld the sale, reasoning that DOT had authority to sell the
property and had mistakenly followed the wrong statutory process. The court
also ruled that a good faith purchaser, who is without actual or constructive
notice of another’s interest in purchased real property, has superior interest in

that property.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

Fitzpatrick v. Okanogan County,
169 Wn.2d 598, 238 P.3d 1129 (2010]

The Supreme Court ruled that the state and county are not immune from
liability or a takings claim and that the common enemy doctrine does not bar

inverse condemnation claims.

Two couples, the Fitzpatricks and the Sturgills, purchased property in 1980 along
the Methow River. They built a log house and garage more than 80 feet back
from the river and above the 100-year flood level. In 2002, flooding washed
away the house “and a substantial amount of the real property on which it
was situated.” The couples brought action against the state and county, alleging
that the flood damage was a result of the governments’ improvements to a
dike upriver. The couples’ complaint included claims for inverse condemnation,

trespass, negligence, and wrongful injury or waste of property.

The court ruled that there was a factual question about whether the water that
caused the damage was diverted from its natural watercourse, and if so, what
liability would apply to the state and county.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR



B GAMBLING

Internet Community & Entertainment Corp. v. Washington
State Gambling Com’n,169 Wn.2d 687, 238 P.3d 1163 (2010)

The Supreme Court held that social wagering site Betcha.com was engaged in

illegal bookmaking.

Internet Community & Entertainment Corporation launched a website called
Betcha.com—a person-to-person betting site that allowed users to post wagers
on the outcomes of a wide variety of events. Betcha.com charged its customers
a fee for user transactions. Losing bettors had up to 72 hours to choose not to
pay the loss, but could chose to “welch” on the deal.

In 2007, the Washington State Gambling Commission informed the company
that Betcha.com was engaged in illegal gambling. The company sued the State
seeking a declaratory judgment that its social wagering site does not violate
state law. The company argued that users were not actually gambling as they
could choose to not pay their losses.

The court stated that Betcha.com’s entire business model was based on
charging user fees for the opportunity to place a bet, which is prohibited under
state law. The court concluded that Betcha.com was engaged in prohibited
bookmaking and declined to address whether the site’s users are actually

engaged in gambling.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

Rousso v. State, 170 Wn.2d 70, 239 P.3d 1084 (2010}

The Supreme Court ruled that the State’s internet-gambling ban was not
unconstitutional under the U.S. Constitution’s commerce clause.

Lee Rousso, an attorney and amateur poker player, challenged the ban on
internet gambling. The court rejected his argument and reasoned that the
language of the statute does not openly discriminate against out-of-state entities
in favor of in-state ones, as the ban applies evenly regardless of the entity’s
location. The court stated that the legislature had weighed policy concerns and
had established that a ban on internet gambling was the preferred policy in the

State of Washington.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

BN TRIBAL LAW

State v. Eriksen, 170 Wn.2d 209, 241 P.3d 399 [2010])

The Supreme Court ruled that tribal officers have power to pursue individuals
off tribal lands and to detain those persons until local authorities arrive.

A Lummi Nation Police Department officer witnessed a motorist on the
reservation driving at night with high beams and drifting across the center
divider. He began following the vehicle and activated his emergency lights.
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FREEDOM

After traveling a quarter mile, the car pulled into a gas station located off the
reservation. The officer detained Loretta Eriksen until a Whatcom County police
deputy arrived, who arrested her for DUI.

The Supreme Court said that the Lummi Nation is a sovereign nation with
inherent authority to enforce its laws and detain Indians or non-Indians who
violate those laws. Courts have long recognized the right of law enforcement
officers to cross jurisdictional lines when in hot pursuit of a violator. The court
said this doctrine should apply to sovereign tribal nations as well.

MAIJORITY DISSENT

MADSEN ~ C.JOHNSON ALEXANDER SANDERS CHAMBERS ~ OWENS  FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR

B8 P \WRONGFUL DEATH/STATE LIABILITY

Gregoire v. City of Oak Harbor,
170 Wn.2d 628, 244 P.3d 924 [2010)

The Supreme Court held that a city can be held liable for the wrongful death of
a jail inmate that commits suicide.

Edward Gregoire, the deceased, exhibited erratic emotional behavior while he
was being transported to jail, tried to run, and shortly after being placed in his
cell hung himself. Tanya Gregoire, as the personal representative of Gregoire’s
estate, sued Oak Harbor for negligence.

The court held that the city cannot use the defenses of contributory negligence
or assumption of risk to defend against a wrongful death action for a jailhouse
suicide. The court held that jailors owe a special duty of care to their inmates,
and the case was remanded for a new trial.

MAIJORITY DISSENT

SANDERS CHAMBERS ~ OWENS ~ FAIRHURST J.JOHNSON STEPHENS

MAJORITY
AUTHOR
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OF THE 2010 DOCKET

In 2010, the Supreme Court of Washington issued opinions

in 140 cases. Nine opinions were per curiam (opinions

without an attributed author). The Court enjoys a high

level of agreement: 75 opinions (54% of all cases) were

unanimous.

Number of Decisions by Vote Count

Number of Cases

% of Total

18

13.6%

9-0

47

33.6%

8-1

14

10.0%

7-2

11

7.9%

6-3

18

12.9%

o-4

22

15.7%

per curiam

6.4%

TOTAL

*Unanimous in result only (concurrence or partial dissent filed).
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FREEDOM

Justice Richard Sanders was the most prolific writer this year, with

48 total opinions. Despite her new chief justice duties, Barbara

Justice Charles Johnson was in the majority in case outcomes Madsen came in second with 32 total opinions. Justice Debra Ste-
most frequently, while Justice Debra Stephens authored the most phens wrote the most majority opinions (23). As was the case in
unanimous opinions. 2009, Sanders wrote the most dissents (24) but he also contributed

the second-most majorities (17).

Frequency in the Majority Opinions by Justice

Maijority % in Unanimous
Votes* Majority Opinions**

-- an | o ———-
Chambers 114 130 87.7% 7

N I S S T

=T I RS N -

ECHI CEN CHE

***Includes unanimous in result.

Majority Concurring Dissenting
Opinions Opinions Opinions*

Justice

*Includes concurring votes

*Excludes partial dissents
**Justice Pro Tem Dean Morgan



Which justices are most likely to agree or disagree with each other?

The chart below shows the percentage of cases in which justices voted
together (majority and concurring opinions are treated as equivalent).
The justices with the highest rates of agreement were Charles Johnson
and Owens (89.1%), Chambers and Stephens (87%), and Charles Johnson
and Stephens (85.8%). The justices with the lowest rates of agreement
were Madsen and Sanders (62.8%), Sanders and Jim Johnson (64.3%), and
Sanders and Fairhurst (65.1%).

Frequency of Agreement Between Justices

C.Johnson Alexander Sanders Chambers Fairhurst J.Johnson Stephens

I T o S T o i T
e JanJon Jan Jan oo
o [om oo

Chambers 82.8%

m 83.7% 78.1% 83.6%

78.5% 80.6%
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Days Pending By Vote Split

260

293

301

*Unanimous in result only.

The rule of thumb is the court
takes about six months to

issue a decision after hearing
arguments. On average, the
court took 203 days to issue
opinions in the cases where
arguments were heard. Fifteen
decisions in 2010 were pending
for over a year, while 18 cases
were disposed of in less than
three months. One case, In re
Welfare of A.B., which dealt
with the restoration of parental
rights, sat for 716 days (nearly 24
months) before being resolved.



Finally, several data points indicate the influence a justice holds on the
bench, such as how often a justice is joined by his or her colleagues
when authoring an opinion. In other words, when a justice wrote an
opinion, how many others joined that opinion? In cases decided by a
5-4 vote, which justices most frequently vote in the majority?

Number of Votes in Support of Authored Opinions Frequency in the Majority in 5-4 Decisions

Majority Majority o

Justice Majority Concurrence Dissent Total

N T O
C.Johnson 63.6%

(e [ n [ 5 T o
Alexander 45.5%

42.8%
----
Chambers 2 14 63.6%

54.5%
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